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STATEMENT OF ISSUES 
I. 


Whether the patient in a mental health trial has a 


right to confront the witnesses against him and whether 


the right to confrontation was violated in the trial below 
since appellant was found likely to injure himself or 


others solely on the basis of hearsay testimony. 


It. 
Whether it was error to deny appellant's motion 
for a directed verdict where there was no direct evidence 


by the govermment on the issue of dangerousness. 


* This case has not been before this Court previously. 


ii 
REFERENCES AND RULINGS 


There are no opinions, memoranda, findings, or 


conclusions by the Court setting forth the basis of the 


judgment presented for review of this Court. The jury 


trial in this case was followed by a form order of 


judicial hospitalization. 
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21 D.c. Code §521 
(The District of Columbia Hospitalization 
of the Mentally I11 Act of 1964) 


21 D.C. Code §544 
21 D.C. Code §545 (b) 


28 U.S.C. §1291 


1. 
STATS.IENT OF THE CASS 


On October 14, 1969, the appellant, idward L. Penn, 
was asked to leave the offices of Senator edward ‘“ennedy. 
He complied without resistance (Tr. 13) and was taken to 
Saint Blizabeth’s Hospital for emergency hospitalization 
pursuant to the District of Columbia Hospitalization of the 
“Mentally Ill Act, 21 D.c. Code §521. The hospital petitioned 
for judicial hospitalization and a hearing was held before 
the Commission on vental Health on November 13, 1969, in 
John Howard Pavillion wheres “tr, Penn was hospitalized, The 
Commission found the appellant mentally ill and as a conse~ 
quence of that illness likely to injure himself or others 
unless hospitalized, Within five days appellant demanded 
a jury trial which was held before th? Honorable Chicf 
Judge Edward M, Curran on January 21, 1970. The jury found 


that appellant was suffering from a mental disease or defect 


and as a consequence of that illness or defect, likely to 


injure himself or others unless hospitalized, The trial 
judge committed him and he is now hospitalized in John 
Howard Pavillion, Saint Slizabeths Hospital, This appeal 
was noted on February 19, 1970, This jurisdiction of this 


Court is proper under 28 U.S.C. §1291. 


2. 


STATSENT OF FACTS 


A. Proceedings before the “iental Health Commission. 

At the hearing before the Mental Health commission on 
November 14, 1969, the Commission heard the testimony of 
Dr. Wilbur A. Hamman, who had treated appellant ona | 
previous admission but was not now his treating physician. 
petective “Martin J. Chill testified that he removed ‘te. Penn 
from the offices of Senator Kennedy. Dr. Robert H. Robertson 
substituted for Pr. Daniel 0. Pugh, the patient's treating 
physician ,who was unavailable for the hearing. From | 
appellant's records he gave information about *r. Penn. 
The major portion of the hearing consisted of questioning 
of the patient by the two psychiatrists on the Commission, 
pr. Dan F. Yeeney ani Dr, Clarence E. Bunge, At the : 
conclusion of the hearing the Commission recommended that 
Me, Penn was mentally ill and, as a consequence of that 
illness, likely to injure himself or others, 

B. The Trial. | 

jhe trial was held on January 21, 1970, before the 

| 

Honorable Chief Judge Edward “i. Curran. Appellant did not 
contest the fact that he was mentally ill, but contended 
that he was not dangerous. The government called one police 


| 
officer and two psychiatrists. 


3. 


Metective Yartin J. Cahill testified that on 
October 14, 1969, he answered a call to Senator “ennedy's 
offices for a man "actin. very strangely". (Tr. 10) 

He described 'r. Penn as "highly excitable and nervous" 
(Tr. 12). He did not, however, hear Mr. Penn threaten 
anyone, take any weapon from “ir. Penn, or encounter any 
resistance in arresting “fr. Penn. Wr. Penn was not 
charged with any crime. 

Dr. Daniel D. Pugh, the patient's treating psychiatrist 
at John Howard Pavillion, gave hi. diagnosis of “ir. Penn's 
affliction as paranoid schizophrenia. (Tr. 15). He gave 
a general description of that illness without relating it 
to what its manifestations were in this patient (Tr. 16). 
Or. Pugh gave his opinion that “ir. Penn would be likely 
to injure himself or others (Tr. 17). Over defense 
counsel's objection that such evidence was hearsay, 

Dr. Pugh was permitted to testify to several past incidents 
in Mr. Penn's history indicating dangerousness. (Tr. 17). 


The entire basis of !90r. Pugh's opinion of ir. Penn's 


Ss a 
present dangerous“was “ir. Penn's past behavior which 


Dr. Pugh learned from police reports (Tr. 33, 34), from 


ur. Penn's stories (Tr. 34) and from other doctors (Tr. 35). 
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‘pr. Pugh also reccunted ir. Penn's hallucinations and 
delusions (Tr. 20-22) but in no way connected them with the 

‘ allegedly dangexcus incidents. Dr. Pugh said that Mr. Penn 
was receiving a Gaily dosage of 600 milligrams of thorazine 
(Tr. 23) bet no formal therapy (Tr. 29). Dr. Pugh denied’ 
that the only treatment appellant was receiving was medication 

' gaying that the "structured environment...is the assurance 
that he will take the medicine and that he won't .-cbreak! 
contact with psychiatric c2°2..." (Tr. 29) Dr. Pugh said) 

he “probably talked with [Mr. Penn] every two or three weeks". 
(Tr. 37) 


The final government witness was Dr. Clarence E. Bunge, 


a member of the “iental Health Commission. After examining 


Mr. Penn for a total of one and a half hours (Tr. 49), 
Dr. Bunge gave his opinion that -ir. Penn was likely to injure 
himself or others uniess hospitalized (Tr. 40). ‘then asked 
the basis of his opinion, Dr. Bunge said that Mr. Penn's 
stories were "rather confusing" (Tr. 40) and related several 
disjointed episodes as the basis of his opinion on dangerous- 
ness (Tr. 40-44) such as: i 

“on another occasion he had gone down to the 


phone booth where a girl was, apparently, and 
he began talking to her and a couple of bus 
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arivers thought that he was doing something 
he shouldn't be doing. So they told him to 
stop and they argued with him and Mr. Penn 
said he was not doing anything wrong. They 
told him to leave and if he did not leave 
they would do something to him. He said 

he was going to get them and he was going to 
shoot them and he left. In the meantime 

the Park Police were called and ir. Penn 
returned with an open knife." (Tr. 40-41) 


Appellant's motion for a directed verdict at the close 


of the government's case was denied after the following 


colloquy: 


MR. ACKERMAN (counsel for government): We have 
a medical opinion by two psychiatrists. 

THE COURT: I understand that. But there is 
only one way to present this case and that is to have 
the girl who was threatened or to whom he said he 
was going to wipe out Senator Kennedy's staff. 

MR. KOTELLY (Counsel for government): I don’t 
believe that would go to the question of whether 
he would be likely to injure others. Everybody 
agrees he is delusional. 

THE COURT: That is not enough to make him 
dangerous. (Tr. 52) 


At that point, Mr. Edward L. Penn took the stand on his 
own behalf. Mr. Penn frankly stated that hewas mentally ill 


(Tr. 56). He realized he needed medication and said he would 


i/ 

No witnesses appeared to testify that appellant had 
ever threatened Senator Kennedy or his staff. (See Tr.13, 
34, 35, 45) 
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take it if released (Tr. 54). He admitted that he once 
threatened two bus drivers with a pen knife having a Soetend 
a half inch blade (Tr. 58) but said he was acting in self- 
defense in the incident (Tr. 63-64). ‘Mr. Penn denied that 
he ever threatened Senator Kennedy's staff (Tr. 57) or 
Miss Pat Riley (Tr. 57-58). Concerning an incident in a 
bar where Mr. Penn allegedly brandished a knife, he 
said that h2 merely produced a small pen-knife in self- 
defense (Tr. 63). 

On Thursday, January 22, 1970, the jury returned a 
verdict that appellant was mentally ill and, as a consequence 
of that illness, likely to injure himself or others unless 


hospitalized. The Court then committed him. 


ARGUIEENT 
I 


APPELLANT WAS DENIED DUS PROCESS OF LAW AND HIS RIGHT 
OF CONFRONTATION BECAUSE INCOMPETENT HEARSAY EVIDENCE 
WAS THE CRUX OF THE GOVERNMENT'S CASE. 


Appellant here was indefinitely committed to Saint | 
Elizabeths on the basis on the testimony of two psychiatrists. 
Both doctors based their predictions of future dangerousness 
on stories and reports of incidents appellant had been 


involved in. The government did not produce a scintilla 


7. 
of direct evidence of any threats or assaultive behavior 


by “Mr. Penn. 


A. onfrontati in a mental health trial has a full 
right of aa ntation. 


The Sixth Amendment of the United States Constitution 
guarantees the defendant in a criminal trial "the right... 
to be confronted with the witnesses against him." This 
right is one of the fundamental rights in the Constitution 
which applies to the States through the "due process" 
clause of the Fourteenth Amendment. Pointer v. Texas, 

380 U.S. 400 (1965).' In applying the right of confrontation 
to the States, the Court cited the language in Gideon v. 
Wainwright, 372 U.S. 335 (1963) stating that it is “a 
provision of the Bill of Rights which is fundamental and 
essential to a fair trial... at 340" 

The right of confrontation is considered so 
fundamental because it insures the reliability of evidence 
presented by subjecting it to effective cross-examination. 
Confrontation also gives the trier of fact an opportunity 
to evaluate the demeanor of witnesses under cross-examination. 
If there can be no effective cross-examination, there must 


be some adequate substitute to insure the reliability of 


8. | 
of the evidence. Sincerity may be a substitute as in the 
case of dying declarations, or the safeguards surrounding 
the admission of business and official records may suffice 
provided they are made by officials having a duty to report 
their own personal knowledge. Investigative reports, : 
however, are generally pees 

The right of confrontation is inextricably entwined 
in what seem like mere evidentiary considerations. Its 
Constitutional aspect is, however, far more important and 
has been emphasized in the cases extending this right to areas 


where the analysis reserved for cases traditionally labeled 


eriminal has equal validity. 


The right of confrontation was found applicable in 


Greene v. ucElroy, 360 U.S. 474 (1959) where the only | 
deprivation of liberty in question was the petitioner's 

loss of his security clearance. In holding for the injured 
petitioner, the Court said that such governmental action 
had "seriously injured” the appellant and depended on issues 


of fact. The Court, thus, held the full protections of the 


| 
2/ : 
See generally: Confrontation, Cross-Examination and 


the Right to Prepare a Defense, 56 Geo. L. J- 939 (1968) 
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right of confrontation must apply so that the truth of such 
evidence may be tested. Greene, supra, at 496. It was 
noted that this right had been applied outside the eriminal 
3/ 
area. 
Th: right of confrontation was further explicated 
in In Re Gault, 397 U.S. 1 (1967). The Court ignored the 
“civil-criminal" distinction holding that where deprivation 
of liberty is at stake, fundamental due process requires 
full application of the right of confrontation. “ental 
health proceedings have likewise been labeled “civil" and 


the resulting deprivation of liberty has not been called 


"punishment". The thrust of Gault, however, ic that 


fictions such as "rehabilitation" and “treatment” carry 


no weight where an individual's liberty is threatened by 
unconstitutionally constituted procedures. 
The right has also been applied in two cases almost 


ja@entical with mental health commitment proceedings. The 


3/ 

Citing Mattor v. U.S. 156 U.S. 237, 242-244, 39 L.Ed 
409-411, 15 S Ct 337: Kirby v. U-S., 174 U.S. 47, 43 L.Ed. 
e900, 19 S Ct 574, Motes v- u.S., 178 U.S. 458, 474, 44 L.Ed. 
1150, 1156, 20 S Ct 993; Re Oliver 333 U.S. 257, 273, 92 
L. Ed. 682, 694, 60 S Ct. 499 
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Supreme Court in Specht v. Patterson, 326 U.S. 605 (1967) 


in a unanimous opinion required the right of confrontation 
in a sentencing procedure under a Sex Offenders Act. The 
defendant had been sentenced to one day to life without 
notice or a hearing on the basis of a psychiatric report 
given to the judge. Ths Court cited with explicit approval 
the language in Gerchman v. Maroney, 355 F. 2d. 302, 312: 


"At such a hearing the requirements of due 
process cannot be satisfied by partial or 


niggardly procedureal protections. A 
defendant in such a proceeding is entitled 


to the full panoply of relevant protections 

which due process guarantees in state criminal 

proceedings. He mut be afforded all those safe- 

guards which are fundamental rights and 

essential to a fair trial, including the right 

to confront and cross-examine the witnesses 

against him." (emphasis added) 

Following Specht the United States Court of Appeals 

for the District of Columbia Circuit extended the fundamental 
safeguards to commitment proceedings under the Sexual: 
Psycopath Act. Millard v. Harris, 132 U.S. App. D.C.) 
146, 406 F.2d. 964 (1968). Millard had been indefinitely 
hospitalized after a hearing. The government had alleged 
that he had exposed himself on seven occasions, but no 


witnesses to those incidents were produced. Like the case 


at bar, only the psychiatrists testified as to the 
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patient's past behavior. The Court "realistically" 
recognized this law “as one which borders close upon pre- 
ventive detention--detention which under our statute does 
not even require prior conviction of a criminal act" 
Millard, supra 132 U.S. App. D.C. at 155, 406 F.2d. at 
973. 

As to procedures under such a statute, the Court 
said: 


“Since such a prediction of likely dangerous- 
ness can only be premised on past behavior, 
there are'closely related procedural questions 
concerning the proof of past conduct. ‘where 

a person is being committed to a mental 
hospital not because he is mentally ill but 
only because his past conduct allegedly 
demonstrates his likely dangerousness, 

we have great difficulty imagining how_the 
full protection of the self-incrimination 
privilege and the right to confront and 
cross-examine witnesses could constitutionally 


be denied him." (emphasis added) :iillard, 
supra 132.U.S. App. D.C. at 155, 406 F.2d. 
at 973. 

In ‘“tillard the keystone of the Government's case was 


proof of Millard's past conduct. Through past conduct the 


Government sought to prove wlillard's present dangerousness. 


In proving such past conduct the Court said that the right 


of confrontation must apply. 
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The situation was essentially the same in this mental 
health trial. There were two questions for the jury: 


(1) whether the patient is suffering from a mental disease 


or defect: (2) whether, as a result of this mental disease 


or defect, the patient would be likely to injure himself or 


others, unless hospitalized. 


It is the second cuestion, the dangerousness of the: 


patient, which was the focal point of this trial and was) the 


only issue in Millard. It was as to this issue that Millard 


said that the right of confrontation applies. That right 


should also apply to all evidence of past conduct going to 


the issue of dangerousness in mental health trials. No 
| 


rational distinction can be made between the constitutional 


validity of evidence admitted to find dangerousness under 


the Sexual Psychopath Act and the Hospitalization of the 


Mentally Ill Act. In both instances evidence of past behavior 


is admitted to prove present dangerousness. 

That the right of confrontation and other basic oe 
cedural safeguards should be applied to mental health trials 
is evident from the Hospitalization of the Mentally 111 act. 


(21 D.C. Code §501-551) . 
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This Act provides for trial by jury (21 D.c. Code 
§544) in addition to a hearing before the ‘ental Health 
Commission. It seems inconceivable that the trial was 
meant to be merely a re-enactment of the hearing as it was 


in this case. In providing for a jury trial the Act 


clearly intended to expand the rights of the mentally ill, 


and thus the jury trial should have all the basic protections 
arising out of “due process". 
The Act also provides for the right to counsel in 
mental health trials. For this right to be meaningful 
counsel must have the opportunity to conduct effective cross- 
examination. ‘Jade v. U.S., 389 U.S. 21° (1967). However, 
no crass-examination can get to the true facts if, as in 
this case, the witness is testifying to events of which he 
has no personal knowledge. Without such effective cross- 
examination the right to counsel becomes an empty right. 
Denial of these rights cannot be justified by the good 
intentions of doctors or Mental Health Commission members. 
As wr. Justice Jackson said: 
“rT am sure the officials here have acted from 
a sense of duty, with full belief in their law- 


ful power and no doubt upon information which, 
if it stood the test of trial, would justify 
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the order of exclusion. But not even they 

know whether it would stand this test. And 

anyway, 2s I have said before, personal 

confidence in the officials involved does 

not excuse a judge for sanctioning a 

procedure that is dangerously wrong in principle. 

Knauff v. Shaughnessy, 332 U.S. 537, 551 (1950) 

dissenting opinion by Jackson, J. (concurred | 

in by Black J. and Frankfurter J.) : 
B. Appellant's right of confrontation was denied | 

because incompetent hearsay evidence was the basis of the 

finding of dangerousness. 


As a result of Specht and Millard it would seem that 
any proceeding which seeks to predict future dangerousness 
based on past behavior must incorporate basic constitutional 
procedural safeguards. 

What the nature of this mental health trial was and 


whether the evidence as to dangerousness was based on 


past behavior can be gleaned from the following colloquy 


at the close of the Government's case: 


THE COURT: Where is Miss Riley? : 

MR. KOTELLY [counsel for the government]: She 
was not brought here, Your Honor. 

THE COURT: Why didn't you bring her here? 
Isn't she the one he allegedly made the threat to 
that he was going to wipe out Senator Kennedy's office? 

MR. ACKERMAN [counsel for the government] : 
I spoke to the Assistant in Senator Kennedy's office 
and he said that this lady did not want to appear in 
Court. 

THE COURT: I don't care about that 

MR. ACKERMAN: It was more than a personal wish. 
She was afraid to have her identity known. We didn't 
want to associate the patient's commitment in his 
mind with certain individual people; and he has 
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been writing letters to Ethel “ennedy and Edward 
Kennedy. 

THE COURT: Threatening letters? 

MR. ACKERMAN: Just asking them to come on 
down because he is being held here and they can 
help get him free. 


xe 


THE COURT: You are going to lose this case. 

MR. KOTELLY: Your Honor, the basis of our 
case is his using a knife. 

THE COURT: That is all a lot of hearsay that 
somebody told these doctors. 

MR. KOTELLY: And the police records. 

THE COURT: They don’t prove anything. He 
wasn’t convicted. 

MR. ACKERMAN: We have a medical opinion by 
two psychiatrists. 

THS COURT: I understand that. But therge is 
only one way to present this case and that is to 
have the girl who was threatened or to whom he said 
he was going ta wipe out Senator Xennedy’s staff 
(Tr. 50-52) 


As can be seen from this exchange, the Government's 
entive case rested on "a lot of haarsay that somebody told 
these doctors", (Tr. 51) 

Such hearsay and other evidence, including “tests, 


observation and other data”,ere generally edmisaible as 


the basis of a psychiatrist's expert opinion. Washington 


ve. U.S., 129 U.S. App. D.C. 29, 39, 390 F.2d, 444, 454, 
(1967) footnote 30. Jenkins v. U.S., 113 U.S. Appy D.C. 
300, 307 F.2d. 637 (1962). But the essence of the 


Government's case against Mr. Penn was not tests or obser- 
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vations which were mentioned only .in passing. 

The only issue for the jury was dangerousness 
(Mr. Penn admitted he was mentally ill) and the only 
real evidence on that issue were the hearsay reports of 
past behavior. Thus, the Government's case sesenaedion 
asking the jury to believe the doctors’ versions of 
these incidents. If the jury did not believe that the 
incidents occurred as the doctors said, then they would 
have had to disregard the opinions of the doctors as 
unfounded. Since it was necessary to the Government’s case 
that the doctors be believed, more than “partial or 
niggardly procedural ee necessary to 
insure the reliability of evidence. To be ceepatant 
evidence of proof of past conduct, the evidence must 
come within the bounds of the right of confrontation. 
Just as in Millard where the court strongly suggests 
that mere allegations by the corporation counsel as to 
past deviate sexual acts denies the right of confron- 


tation, here, second-hand and third-hand reports read 


by doctors concerning past dangerous behavior violated the 


——— 
4/ 
Specht v. Patterson, 386 U.S. 606, 609 (1967) 
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the appellant's right of confrontation. 

The hearsay and double hearsay nature of such testi- 
mony was clearly exemplied in several portions of the 
testimony of Dr. Pugh and Dr. Bunge. 

Dr. Pugh testified to what a girl had told a police 
officer who had written a report which Dr. Fugh read. 

(Tr. 19). He testified as to what a police officer wrote 
in a report concerning an incident in a bar (Tr. 20). 

Based on a police report, he testified as to an altercation 
between vir. Penn and two bus drivers (Tr. 20-21, 34) 

He testified as to allesed threats made by tir. Penn to 

a secretary. (Tr. 21) 

When asked the basis of his opinion on dangerousness, 
Dr, Bunge of the dental Health Commission said that 
"vr, Penn told his stories in rather confused fashion and 
in such a way it was difficult to learn what the exact 
incidents were that had taken place." (Tr. 40). Despite 
this difficulty, Dr. Bunge gave as the basis of his opinion 
the "confused" stories told him by Nir. Penn. (Tr. 40-44) 

The unreliability of such rank hearsay testimony was 


shown during Dr. Bunge's direct examinatiov. In relating 


incidents supporting his opinion regarding dangerousness, 
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he interjected such phrases as: "For some reason or another 
a policeman came up and told him he [Mxr. Penn] would have 
to move on" [Tr. 40]; "...it is not know [sic] whether 
this is true or not by me..." [Tr. 42]; “she ... was | 
frightened of him and, apparently, had him picked up" 
{tr. 43]; “Here, again, what he did this day when he | 
eloped from St. Elizabeth's Hospital is sort of vague." 
[Tr. 43];"...you don't know what is going on really and 
just where he is and the relationship to what he aes 


he is doing” [Tr. 44}. 


A further example of the unreliability of such testi- 


mony can be seen from the fact that regarding the subject 
of threats on Senator Kennedy's staff, Dr. Push said ‘that 
Dr. Bunge and Dr. Hamman knew about such threats (Tr. 35). 
Dr. Bunge then testified he knew nothing of such threats. 
(tr. 45). Counsel for the Government later stated at the 
bench that Dr. Hamman, too, knew nothing of such threats. 
(fr. 51) 

The Goverrment's entire case on dangerousness rested 
on the testimony of absent witnesses. Counsel for the 
Goverrment candidly admitted that the “basis of our case 


is his using a knife" (Tr. 51), but no witnesses to those 


| 
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incidents ever came forwardto testify. Not even the 
police officers who made reports concerning those incidents 
were called. This is the same kind of testimony which 
th: Supreme Court found abhorrent to the Sixth Amendment 
right of confrontation in Greene v. “cflroy, 360 U.S. 474 
(1959) : 

",..under'the present clearance proceedings 

not only is the testimony of absent witness 

allowed to stand without the probing questions 

of the person under attack which often 

uncover inconsistencies, lapses of recollection, 

and bias, but, in addition, even the members 

of the clearance boards do not see the infor- 

mants or know their identities, but normally 

rely on an investigator's summary report of 

what the informant said without even examining 

the investicator personally" at 497, 498. 

In the informant situation in Greene the government 
can argue a need to protect an informant's identity, but 
here the lack of witnesses seems to have been due to some 
vague notion of convenience. 


It was this kind of testimony that was admitted in 


In Re Gault, 387 U.S. 1 (1967) which the Court found con- 


trary to the right of confrontation even in proceedings 


traditionally labeled "civil" where the result is 


"yehabilitation". 
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“At the adjudicatign easel the use of 
clearly incom nt g@vidence in order to prove 
a youth's involvement in the alleged mis- | 
conduct...is not justifiable. Particularly 
in delinquency cases, where the issue of 

fact is the commission of a crime,) the intro- 
duction of hearsay--such_ as the report of 
a_ policeman who did not witness the eventg=—— 
contravenes the purposes underlying the 
Sixth Amendment Ejant of confrontation." | 
(emphasis added) 


A mental health case which recognized the kind of | 


problems presented by this case is Hohm v. State of wyoming, 
404 P.2d. 740 (1965). The appellant-patient in that case 
had been hospitalized involuntarily under a statute which 
provided that the trial court was not bound by the rules 
of evidence and that the proceedings should be informal. 
The Supreme Court of Wyoming held that the trial court | 
was bound by the rules of evidence ani that informality 
of the proceedings ceuld not be inconsistent with due : 
process. It noted: 

“Incompetent evidence...brings before the 

trier of fact evidence which is anaythenticated 


and therefore, unworthy of belief, an example 
of which would be hearsay" at 743, 


S/ | 
in Re Gault, 387 U.S. 1, 57 (1967) footnote 98 citing 
Note, Rights and Rehabilitation in the Juvenile Courts, 
67 Co}-L, Rev, 281, 336 (1967). 
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The effect of the admission of such incompetent 
evidence in this case was to deny the patient's right of 
confrontation. A new trial should be held and such 
incompetent evidence should be excluded. 

Ii. 
APPELLANT'S MOTION FOR A DIRECTED VERDICT SHOULD 
HAVE BEEN GRANTED BECAUSE THE GOVERNMENT FAILED TO 


MAKE A PRIMA PACIE CASE IN THAT THERE WAS NO COMPE- 
TENT EVIDENCE AT ALL ON DANGEROUSNESS. 


All the contradictions, uncertainties and gaps in the 
6/ 
testimony of Dr. Bunge and Dr. Pugh demonstrate that there 


was no competent evidence on appellant's dangerousness. 

The doctors’ opinions without a basis in fact were worthless. 
“The value of an expert opinion can rise no 
higher than the facts and premises on which it 
is based." Washington v. U.S., 129 U.S. 

App. D.C. 29, 39, 390 F.2d. 444, 454 (1967) 
footnote 30. 

Through the testimony of the doctors and police 
officer, it was alleged that Mr. Penn threatened a bus 
a@river (Tr. 20, 40), a waitress (Tr. 20), Senator Kennedy's 
staff (Tr. 21) and a Pat Riley (Tr. 43). No witnesses 
to any of these threats appeared for the Government. 


Regarding threats on Senator Kennedy's staff, Dr. Pugh 


6 
See supra pg. \t-(8 
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said he was “informed by word of mouth" (Tr. 34) of such | 


threats. He said this information came from Dr. Hamman | 


and Dr. Bunge (Tr. 35) which Dr. Bunge later denied 


(tr. 45) and of which Dr. Hamman, through government 


counsel, professed ignorance (Tr- 51). 


The Court itself inquired into the absence of 


Pat Riley. 


THE COURT: Where jis Miss Riley? 

MR. KOTELLY [counsel for the government] : 
She was not prought here, your Honor. 

THE COURT: Why aidn't you bring her here? 
Isn't she the one he allegedly made the threat 


to that he was going to wipe out Senator Kennedy's 


office? 
MR. ACKERMAN: I spoke to the assistant in 


Senator Kennedy’ Ss office and he said this lady aid 
not want to appear in Court. 
THE COURT: Tf don't care about that. 
zk & ® 


THE COURT: ...But there is only one way to 
present this case and that is to have the girl 
who was threatened or to whom he said he said he | 
was going to wipe out Senator Kennedy's staff. 


(tr. 51-52) 
pr. Pugh generally described paranoid schizophrenia 


(Tr. 16) and Mr. Penn's delusional system, but gave no 


evidence regarding any tests performed, Mr. Penn's daily 


behavior on the ward, his background or observations by 


other trained personnel. 


es 
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The psychiatrist from the Mental Health Commission 


neither described the characteristics nor background of 


appellant's mental illness, but simply stated: “I think 


the Commission decided on chronic schizophrenic--undiffe- 
rentiated type, but he does seem to have the characteristics 
of a paranoid schizophrenic" (Tr. 39). He gave his 

opinion that aPpellant was dangerous and based this opinion 
on a series of jumbled storizs that tr. Penn 

had told him. Thus his opinion was based on what he 
described as stories told "in rather confused fashion and 
in such a way it was difficult to learn what the exact 
incidents were that had taken place" (Tr. 40). 

To be of any value, psychiatric testimony must be 
supported by “underlying facts". Rollerson v. U.S., 119 
U.S. App. D.C. 401, 343 F.2d. 270 (1964). This Court 
has often suggested what kind of underlying facts should 
be brought out to support psychiatric opinion. There 
should include information about the patient's childhood, 
his emotional structure, the major events of his life, 
his day-to-day behavior and should be based on personal 
interviews, staff observations, tests, studies of background 


and interviews with his family. Rollerson, supra; 


24. 


Hawkins v. U.S., 114 U.S. App. D.C. 44, 310 F.2d. 851 


(1962); Calloway v. U.S., 106 U.S. App. D.C. 141, 142 
n.l, 270 F.2d. 335 n.l. (1959). With this kind of 
information presented along with testimony concerning how 
Mr. Penn's delusional system affected his past behavior, 
whether he was likely to act on those delusions in the 
future, what kind of injury he was likely to cause in 
the future and whether this would be injury to himself 
or other people or both, the doctors' opinions would 
have been of more value. 

Such underlying facts having a sound factual basis 
are required in all cases involving opinion evidence : 
before an expert can answer any hypothetical questions. 
Opinions cannot be fabricated from a vague and confused 
factual basic. Giant Food Stores, Inc» ¥»e Eine, 106 
U.S. App. D.C. 95, 269 F.2d. 542 (1959). No sound factual 
basis for the doctors’ opinions was present in this case, 

Not only was the evidence adduced insufficient : 
to support the doctors’ opinions, but it did not demonstrate 
a causal link between Mr. Penn's admitted mental illness 
and the predicted dangerousness. It was not enough for 


the doctors and jury to find Mr. Penn dangerous. 


25. 
Hardened recidivists can be found dangerous but not 
commitable under this statute. The jury must find, based 


on the doctors' testimony, the dangerousness to be a 


consequence of mental illness. 21 D.C. Code §545(b) 


(1967). Neither doctor discussed any nexus between 
Mr. Penn's affliction and his past or future actions. 
One doctor, Dr. Bunge, never even described the symptoms 
of Mr. Penn's illness. With the "paucity of meaningful 
information presented to the Be ee was no basis 
for the jury's verdict that as a consequence of his 
mental illness, Mr. Penn was likely to injure himself 
or others. 

In Cross v. Harris, ___ U.S. App. D.c. __, 418 
F.2d. 1095 (1969) this Court specifically stated that 
“a finding of 'dangerousness’ must be based on a high 
probability of substantial injury" at 1097. Such a 
high probability cannot be inferred from this vague 
testimony. Such a high probability cannot be premised 
on obviously unreliable hearsay testimony. Mr. Penn has 
never injured anyone and has never attacked 
7/ 


Washington v. U.S., 129 U.S. App. D.C. 29, 32, 390 
F.2d. 444, 447 (1967) 


26. 
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anyone. On two occasions the doctors testified Mr. Penn 


had a pen knife with a one and a half inch blade. 

(Tr. 20, 21, 40, 58). The evidence of what actually : 
oceurred on each occasion was, at best, confused and, | 

at least, unreliable. Yet, "the basis of [the eoverrmantsied 
case is his using a knife". (Mr. Kotelly, Counsel for 

the government, Tr. 51). T-king the government's evidence 
at its best, there appears the mere possibility of | 


appellant's dangerousness. "But the requirement for 


commitment is not the mere possibility of serious harm, but 


its likelihood" Millard v. Harris, 132 U.S. App. D.C. at 


159, 406 F.2d. at 977 (1968). 


8 
= Compare Judge Leventhal's opinion in Dixon v. Jacobs, 
___ U.S. App. D.C. __y» ___ F.2d. ___ (No. 23, 378 decided 
April 10, 1970 Slip op. at P. 22). "I think the existence 
of a substantial [mental] problem is not an adequate basis 
to confine or detain a man who has never harmed his fellow 


man, never committed the physical element of a crime..." 
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CONCLUSION 

1. Should this Court agree that appellant's right 
of confrontation was abridged in the trial, it should 
remand this case to the District Court and order a new 
trial. 

2. Should this Court agree that it was error to 
deny appellant's motion for a directed verdict, the 
verdict below should be reversed and this Court should 
order appellant unconditionally discharged from John 
Howard Pavillion at Saint Elizabeths Hospital. 


Respectfully submitted, 
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ISSUE PRESENTED * 


In the opinion of appellee, the following issue is pre- 
sented: 

Whether there was sufficient admissible evidence of ap- 
pellant’s likelihood to injure himself or others to permit 
the case to go to the jury. 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,083 


IN THE MATTER OF 
EpwarRD L. PENN, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On October 14, 1969, appellant was admitted to Saint 
Elizabeths Hospital for emergency hospitalization pursu- 
ant to 21 D.C. Code $521. Thereafter the hospital filed 
a petition for judicial hospitalization pursuant to 21 D.C. 
Code $541. Appellant appeared before the Commission 
on Mental Health on November 18, 1969, and was found 
to be mentally ill and likely to injure himself or others if 
released. Appellant demanded a jury trial, which was 
held before the Honorable Edward M. Curran on January 
21, 1970. The jury returned its verdict that appellant 
was mentally ill and likely to injure himself or others if 
allowed to remain at liberty. Accordingly, appellant was 
involuntarily committed to Saint Elizabeths Hospital and 
now appeals from that order of commitment. 


(1) 
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At trial Detective Martin J. Cahill testified to having 
previously seen appellant on September 26 and October 
14, 1969. On September 26 Detective Cahill saw appel- 
lant in the office of Senator Edward Kennedy. At that 
time appellant was believed to be an escapee from Saint 
Elizabeths Hospital, but upon advice from the Record 
Clerk (Tr. 12) that appellant had been discharged,’ he 
was released after promising not to return to the Capitol 
(Tr. 12). On October 14 Detective Cahill again saw ap- 
pellant in Senator Kennedy’s office, to which location he 
had responded pursuant to a report that “they had a 
man there acting very strangely, acting in a very strange 
behavior” (Tr. 10). During an ensuing lengthy conver- 
sation appellant told Detective Cahill of having been cru- 
cified and robbed in Baltimore and that there was a con- 
spiracy among the F.B.I., C.LA., other government agen- 
cies, and Senators McGovern and Robert [sic] Kennedy to 
have him killed in a manner similar to the assassination 
of Martin Luther King (Tr. 11). Thereafter appellant 
was transferred to Saint Elizabeths Hospital. 

Dr. Daniel D. Pugh, a psychiatrist* from the staff of 
Saint Elizabeths and appellant’s treating physician at 
that institution, testified to having examined appellant 
every two or three weeks since his commitment and to 
having reviewed his medical records. Based on these 
examinations and review of the records, Dr. Pugh diag- 
nosed appellant’s mental illness* as paranoid schizo- 
phrenia and explained this illness to the jury as consisting 
of “hearing voices when there is nobody there,” “having 
false ideas where the patient cannot be persuaded as to 
the falseness of the ideas,” “[bJelieving that his mind is 


1In fact, appellant was “discharged by elopement,” a term 
which applies when a patient escapes and the hospital does not 
anticipate his recapture (Tr. 18). 


2 Appellant’s counsel stipulated to the expert qualifications of both 
Dr. Pugh and Dr. Bunge (Tr. 14, $8). 


3 Appellant’s counsel stipulated that appellant was mentally ill and 
contested only the question of dangerousness (Tr. 8, 56). 
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being controlled by others,” “emotional instability” and 
“bizarre behavior” (Tr. 15-16). Dr. Pugh further ex- 
plained that this disease usually persists for a long period 
of time and requires constant treatment. 

Thereafter Dr. Pugh expressed his opinion that if ap- 
pellant were to be released from the hospital he was likely 
to injure himself or others; “that he is much more likely 
to injure himself or others than non-mentally ill people 
are”; that “he is much more likely to do so without treat- 
ment than with treatment”; that “the tendencies to in- 
jure others or himself may be counteracted by means of 
continued hospitalization and psychiatric care” ; and that 
“his dangerousness is preventable by means of . . . com- 
mitment” (Tr. 31). Dr. Pugh based his opinion on ap- 
pellant’s history of eight admissions to mental hospitals 
since 1960, several of which were precipitated by circum- 
stances dangerous either to appellant or to others, and 
which evidenced such characteristic symptoms of para- 
noid schizophrenia as had just been enumerated. The 
first admission concerned appellant’s mistaken belief that 
he had committed crimes, a situation which Dr. Pugh 
stated could produce suicidal tendencies. The second ad- 
mission arose from charges of assaulting (wrongfully 
touching) a girl while at a movie. During this admis- 
sion, which lasted three years, appellant admitted hearing 
voices and appeared confused and psychotic. Records of 
two subsequent admissions also disclosed evidence of ap- 
pellant’s hearing voices, but apparently not associated 
with acts of violence. He was discharged against medi- 
eal advice on both occasions (Tr. 10). His fifth admis- 
sion was again precipitated by a charge of assault, as 
well as carrying a knife. The record of this admission 
indicated that appellant had threatened to cut the throat 
of a waitress. On August 28, 1969, appellant was again 
arrested with a knife in his possession, this time in con- 
junction with a complaint that he had threatened to shoot 
the driver of a tour bus. In discussing this incident ap- 
pellant told Dr. Pugh (Tr. 21), and subsequently told the 
court (Tr. 66), that after the altercation with the bus 
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driver he went home, got a knife and returned to con- 
front the bus driver but found the police present. He 
said he would have cut the bus driver if the police had 
not been there. Appellant’s history also contained mention 
of a threat to a secretary in the office of Mr. Mankiewicz 
and two incidents in which he had to be removed from 
Senator Kennedy’s office for allegedly threatening mem- 
bers of the staff. 

Dr. Pugh then recited several delusions which he be- 
lieved had been plaguing appellant. One concerned a 
gambling game engaged in by appellant with prior fel- 
low employees in which the loser was subjected to a mock 
crucifixion, and another involved his mistaken belief that 
he received a bad conduct discharge from the Army. The 
sum of appellant’s medical history led Dr. Pugh to con- 
clude that appellant had been suffering from the same 
illness for the past ten years and, accordingly, that the 
past tendency toward assaultive behavior was still pres- 
ent (Tr. 18) and was likely to cause appellant to injure 
himself or others. 

Dr. Pugh further testified that appellant was presently 
receiving 600 milligrams of Thorazine daily, along with 
other medication, which had permitted “striking improve- 
ment,” but that absent this medication his symptoms 
would return within six months. The doctor said that 
appellant did not yet appreciate the necessity for con- 
tinuing with this medication. He felt appellant was “al- 
most sure to [discontinue medication] unless . . . [he is 
kept] under some sort of supervision” (Tr. 23) and that 
this aspect of his illness was further complicated by ap- 
pellant’s “drinking problem.” 

Dr. Clarence Bunge, a psychiatrist and member of the 
Commission on Mental Health, testified that he had re- 
viewed appellant’s medical records and examined him on 
November 13, 1969, and January 6, 1970. He diagnosed 
appellant’s illness as having the characteristics of para- 
noid schizophrenia. Dr. Bunge then stated his expert 
opinion that because of his illness appellant was “apt to 
injure himself or others” (Tr. 40). In response to ap- 
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pellant’s counsel’s request to know the basis for this opin- 
ion, Dr. Bunge repeated several stories previously related 
to him by appellant. One concerned an alleged assault on 
a girl at a bus station; another concerned an alleged 
threat to shoot “a couple of” bus drivers, an incident that 
led to his arrest for carrying an open knife. A third 
story concerned appellant’s supposed bad conduct dis- 
charge from the Army following an altercation with some 
girls which resulted in shots being fired at appellant. 
Another story concerned an alleged conspiracy to have ap- 
pellant assassinated in the same way as Martin Luther 
King. Dr. Bunge stated that these stories were told to 
him in a confused fashion,* but that they demonstrated 
that in appellant’s mind the fears expressed were quite 
real and caused appellant to feet that “he has to watch 
out for himself” (Tr. 42). Dr. Bunge stated that ap- 
pellant’s fears might “explode at some time or another” 
and that his threats of harm to others might be taken 
seriously (Tr. 45-46). In particular Dr. Bunge opined 
that it is dangerous to hear voices when those voices tell 
you that you are in danger or that somebody is going to 
assassinate you, and appellant was believed to be hearing 
just such voices. 

Appellant testified that if released from Saint Eliza- 
beths he would continue to take medication and would 
regain his prior employment as an extra waiter in the 
House Restaurant (Tr. 54-55). He admitted that he 
was mentally ill and that he had previously threatened 


+In his brief appellant relies heavily on this characterization of 
his history as being confused and vague. In so doing appellant 
overlooks two significant factors regarding this history. First, 
each of the three government witnesses testified to appellant’s ac- 
counts of prior incidents; and although these accounts varied, they 
also contained numerous similarities and bore close correlation to 
the medical history records which accompanied appellant’s prior ad- 
missions. Second, in view of the expert diagnoses of appellant’s 
mental illness, it can hardly be said (and appellant did not at- 
tempt to prove otherwise at trial, nor does he so argue now) that 
the manner in which appellant recounted his prior history was in- 
consistent with the medical diagnoses and opinions as to dan- 
gerousness, 
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two “tram” drivers, left to get his penknife, and then 
returned (Tr. 57). He also admitted having opened a 
penknife during a barroom altercation involving appel- 
lant, a waitress and a customer (Tr. 63-64). In each 
case he claimed that the weapon was only brandished in 
self-defense. He denied, however, threatening members 
of Senator Kennedy’s staff. Appellant also admitted hav- 
ing received an “undesirable discharge” from the Army 
(Tr. 57) and having heard voices in 1961, 1962 and 
1963, but no longer (Tr. 59). He denied fearing that 
anyone was trying to kill him (Tr. 60) and stated that 
he now realized that the crucifixion incident in Balti- 
more was a hoax (Tr. 60-61). 


ARGUMENT 


The evidence was proper and sufficient to sustain 
appellant’s commitment. 


(Tr. 15-18, 21-23, 28, 34, 42, 46-48) 


Appellant contends that the only evidence of appellant’s 
dangerousness consisted of improperly received hearsay 
testimony, namely, the police reports of prior assaultive 
conduct which accompanied appellant’s hospital records 
and which were incorporated into the testimony of Drs. 
Pugh and Bunge. Appellee submits that not only is this 
characterization of the evidence not accurate, for many 
of the supportive “facts” for the expert opinions came 
from firsthand observations of, and discussions with, ap- 
pellant, but further, appellant fails to acknowledge the 
exception to the rule excluding hearsay testimony which 
applies to information constituting the basis for an ex- 
pert opinion.» In arguing that he was denied his consti- 
tutional right to confrontation appellant completely ig- 
nores this controlling circumstance. 


5 Presumably this was the basis for the trial court’s over- 
ruling the sole objection (Tr. 19) of appellant’s trial counsel (who 
also represents him on this appeal). 
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Unlike Millard v. Harris, 182 U.S. App. D.C. 146, 406 
F.2d 946 (1968), relied upon heavily by appellant, the 
commitment in the instant case was occasioned not only 
because appellant was found likely to cause injury to 
himself or others, but also because he was initially found 
mentally ill. This dispositive distinction between Millard 
and the instant case arises from the statutes involved. 
The Sexual Psychopath Act* expressly encompasses only 
those persons who are “not insane,” 7 whereas the 1964 
Hospitalization of the Mentally Ill Act,* to the contrary, 
expressly requires a finding of mental illness and a re- 
sulting likelihood of the patient’s causing injury to him- 
self or others.® Accordingly, the issue of dangerousness 
in the instant case is inextricably entwined with the issue 
of mental illness, and the expert testimony of the psychia- 
trists must of necessity be directed toward both issues. 

It is in this context of being a basis for an expert opin- 
ion that the challenged hearsay evidence must be viewed 
and, in this context, its admissibility has met prior ap- 
proval by this Court in Brown v. United States, 126 US. 
App. D.C. 134, 142, 375 F.2d 310, 318 (1966), cert. 
denied, 388 U.S. 915 (1967), and Jenkins v. United 
States, 118 U.S. App. D.C. 300, 304, 807 F.2d 637, 641 
(1962).° In Brown this court, acknowledging that ex- 
pert opinion may be formed by partial reliance upon 
hearsay information, concluded that the very fact that 
such information was found useful to the expert in for- 
mulating an opinion lends sufficient trustworthiness to 
that information to permit its admission. This Court 
there found persuasive the fact that the expert had, in 


622 D.C. Code §§ 3503-3511. 


? This phrase has been interpreted as meaning “not mentally ill.” 
Cross v. Harris, —— U.S. App. D.C. ——, 418 F.2d 1095 (1969) ; 
Millard v. Harris, supra. 


821 D.C. Code §§ 501-591. 
21 D.C. Code § 545 (b). 


20 Citing with approval McCorMIcK, EVIDENCE §15 (1954), and 
$3 WIGMORE, EVIDENCE § 688 (3d ed. 1940). 
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part, relied on the hearsay information in stating his 
opinion. Appellee submits further that only by permit- 
ting such testimony to go to the jury may a trial court 
comply with this Court’s opinion in Washington v. United 
States, 129 U.S. App. D.C. 29, 390 F.2d 444 (1967), 
which delineates the proper role for experts testifying on 
the issue of mental illness and expressly calls for full dis- 
closure of the information upon which an opinion is 
based.” 

Moreover, in Millard, supra, precisely the same type of 
hearsay evidence of past conduct was admitted into evi- 
dence as part of the psychiatrist’s basis for their opin- 
ions that Millard was likely to inflict injury on others.” 
In reaction to this evidence, this Court there held: 


Were this a case involving civil commitment such a 
rounded view of the individual’s personality and past 
behavior would of course be essential both to a deter- 
mination of whether he was mentally ill and, if so, 
whether his condition would cause him to be danger- 
ous to himself or others. But since the petitioner 
has been committed as a sexual psychopath, our sole 
concern is the likelihood that he would if released be 
dangerous to others because of sexual misconduct. 
182 U.S. App. D.C. at 157, 406 F.2d at 975. 


At no point did the Court suggest that the evidence of 
past behavior was inadmissible because it violated Mil- 
lard’s right to confrontation. Rather, the Court held that 
such evidence was not relevant to the sole issue of sexual 
misconduct.** 


2Jt should also be noted that the hearsay information was in 
large part corroborated by the history given by appellant during 
interviews with the testifying experts and, further, that the ex- 
pert’s examinations were not conducted solely for purposes of pre- 
paring to testify. McCorMIcK, supra note 10, at § 15. 


12182 U.S. App. D.C. at 156-157, 406 F.2d at 974-975. 


13 Appellant’s reference to Specht v. Patterson, 386 U.S. 605 
(1967), is totally inapposite. In that case the petitioner had been 
initially convicted of indecent liberties, under a statute carrying 
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It is, of course, well settled that “(t]he value of an ex- 
pert opinion can rise no higher than the facts and prem- 
ises on which it is based.” Campbell v. United States, 
113 U.S. App. D.C. 260, 278, 307 F.2d 597, 615 (1962), 
quoted in Washington v. United States, supra, 129 US. 
App. D.C. at 39 n.80, 390 F.2d at 454 n.30. Appellant’s 
counsel at trial ably attacked the alleged unreliability of 
the hospital and police records from which, in part, Drs. 
Pugh and Bunge learned of appellant’s past assaultive 
behavior. However, the question of weight, as opposed to 
sufficiency, is properly a question for the jury and does 
not bear upon appellant’s motion for a directed verdict. 

Appellant places undue emphasis on the testimony re- 
specting threats to secretaries in the offices of Senator 
Kennedy and the absence of a complaining witness on 
those charges. In so emphasizing this portion of the evi- 
dence appellant glosses over the proof of eight prior ad- 
missions of appellant, four of which directly concerned 
assaultive behavior, and which were heavily relied upon 


by Dr. Pugh in reaching his opinion that appellant con- 
tinued to suffer from a disease of some ten years’ stand- 
ing (Tr. 18). It is also apparently ignored that appel- 
lant admitted much of the hearsay information and in 
particular admitted the two incidents involving an open 


a maximum sentence of ten years, but was then sentenced under 2 
sex offender statute which permitted an indeterminate sentence. 
The due process challenge raised by the petitioner arose from the 
absence of any hearing before sentencing under the latter statute. 
This statute authorized an indeterminate sentence only after a 
complete psychiatric examination had been made and a report 
submitted to the court, such report to contain findings and recom- 
mendations respecting commitment, The petitioner was neither 
advised of the contents of this report nor permitted to challenge 
it. In holding that the petitioner was entitled to confront the wit- 
nesses against him, the Court was specifically referring to the 
psychiatrists whose findings and report had become the basis for 
the Court’s sentence. 

Similarly, in Hohm v. State, 404 P.2d 740 (Wyo. 1965), also 
cited by appellant, the jury was permitted to review a medical 
report, contained in the court records, prepared by a doctor who 
never testified. Appellee submits that the denial of confrontation 
apparent in that case is in no way analogous to the instant case. 
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knife and the accompanying intention to use it, albeit in 
self-defense.* This history was superimposed by Drs. 
Pugh and Bunge upon personal observations of appellant, 
together with conferences in which he admitted to de- 
lusions and hearing voices, in arriving at their opinions 
that appellant was mentally ill and likely to cause injury 
to himself or others if released. Clearly, as this “infor- 
mation [was] winnowed through the mental processes of 
the expert” * it led to the diagnoses of paranoid schizo- 
phrenia and the opinions of dangerousness.”* 

Appellee confesses some surprise at appellant’s reliance 
on Rollerson v. United States, 119 U.S. App. D.C. 400, 
343 F.2d 269 (1964), for this case, like Washington, 
supra, emphasizes the need for full exploration of the 
information upon which an expert opinion is based. Rol- 
lerson expressly referred to “case history, statements 
made by the patient, and the like” * and “[the patients’] 
own explanations for their behavior,” * as well as objec- 
tive tests. Implicit in this Court’s emphasis of the need 
to explore this background information is the premise 
that such hearsay information will be received and in 
fact is necessary in order for the resulting opinion to be 
admissible.” 


%4#Such admissions no doubt strengthened the Government’s 
case by adding weight to the prior testimony concerning these 
incidents. Johnson v. United States, D.C. Cir. No. 21,815, decided 
March 23, 1970 (en banc). 


15 Brown V. United States, supra, 126 U.S. App. D.C. at 142, 
875 F.2d at 318. 


16 Appellant asserts that “the only real evidence on that issue 
{dangerousness] were the hearsay reports of past behavior” (Br. 
16). It is of course true that the only evidence of past dangerous- 
ness was the police reports accompanying appellant’s medical rec- 
ords. But this evidence constituted only a small part of the evi- 
dence on the issue of future dangerousness. 


17119 U.S. App. D.C. at 402 n.5, 343 F.2d at 272 n.5. 
18 Id. at 403, 343 F.2d at 273. 
19 Td. at 401-402, 343 F.2d at 271-272, 
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Appellant specifically challenges the sufficiency of the 
evidence by asserting that the testifying psychiatrists 
failed to demonstrate adequately a causal connection be- 
tween appellant’s mental illness and their opinion of the 
likelihood of future dangerousness. Appellee submits that 
the record clearly supports a contrary conclusion. Ap- 
pellant’s mental disease was defined as paranoid schizo- 
phrenia and was said to be manifested, inter alia, by 
hearing voices, possessing false notions, bizarre behavior, 
delusions that others were controlling his mind, and fear 
of assassination (Tr. 15-16). Although paranoid schizo- 
phrenia is not necessarily to be equated with dangerous- 
ness (Tr. 28), in appellant’s case the exhibited symptoms 
were such as to lead the psychiatrists to an informed 
prediction of future dangerousness. His medical history 
over the past ten years disclosed that despite several prior 
admissions and releases appellant was unable to remain 
successfully in society, and on several occasions the inci- 
dents precipitating his return to confinement were as- 
saultive in nature (Tr. 17). Appellant was believed to 
possess delusions which “can lead to suicidal tendencies” 
(Tr. 17). He had escaped from a prior commitment 
(Tr. 18). He mistakenly believed that he had been dis- 
honorably discharged from the Army and sought to per- 
suade politicians to have the record of his discharge cor- 
rected (Tr. 22). He believed that government officials 
were conspiring to have him assassinated (Tr. 11, 42, 
48), and he was believed to have threatened Senators 
and/or members of their staffs (Tr. 21, 34). He ex- 
hibited marked improvement when under medication but 
was considered “almost sure” to discontinue taking medi- 
cation if released,” partially, at least, because of a “drink- 
ing problem” (Tr. 22-23). 

The sum of these observations, coupled with informa- 
tion of prior assaultive behavior, formed the basis for the 
opinions of future dangerousness. Although it was not 


20 Cf. Collins v. Cameron, 126 U.S. App. D.C. 306, 377 F.2d 945 
(1967). 
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proven that appellant had been assaultive in the past, 
nor that the alleged assaultive behavior was a product of 
his illness, the nature of his illness and the repetitive pat- 
tern of his delusions of persecution and alleged assaultive 
conduct was such as to cause the psychiatrists to conclude 
that appellant was likely to injure himself or others. In 
particular it was felt that appellant’s delusions of being 
in danger from others was likely to make him dangerous 
to others (Tr. 46-48). In view of such testimony appellee 
respectfully submits that there was more than sufficient 
evidence to permit this case to go to the jury. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TrRRY, 
JOHN T. Koretty, 
Pup L. Conan, 
Assistant United States Attorneys. 
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